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(A) f@raw h rarer 3r4r arzr Thar l .

, Anyip~rson aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
folfow:mg way. ·.

t -:National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
whe·reione ofthe:issues involved relates to place of supply as per Section 109(5} of CGST Act, 2017.

(iii)

3 • ifState· Bench or 'Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- (A}(i} above in terms of Section 109(7} of CGST Act, 2017

·st."

Appeal to the ,Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall belaccompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B)
:(E I

Appeal under SeGtion 112(1} of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
· documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
· APL-;05, on•common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

AppeaLto_be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -
(i} Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is

·- admitted/accepted by the appellant, and
" .(ii) A'sum equal to twenty five per cent of the remaining amount of Tax in dispute, in
· . •- acldition·to the amount paid under Section 107(6} of CGST Act, 2017, arising from the said order,

. - increlation to which the appeal has been filed.
,The Central Goods & Service Tax ( Ninth Removal of Difficultie,s} Order, 20;1.9 dated 03.12.2019 has
provided-that the appeal to tribunal can be made within three months from the date of communication
,of Qr,d,!;!ri9r ~f'ltE! on which the President or the Stat'e President, as the case may be, of the Appellate
Tribunal enters office, whichever is later.

' .•••• I • -=--
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F.No.: GAPPL/ADC/GSTD/119/2022

ORDER-IN-APPEAL

Brief Facts of the Case :

The following appeal has been filed by the Assistant
£

Commissioner, CGST, Division - VIII, Ahmedabad South· (hereinafter
referred as 'appellant' I 'department') in terms of Review Order issued

under Section 107(2) of the CGST Act, 2017 (hereinafter referred as
I

'the Act') by the Reviewing Authority against Order-In-Original dated

24.09.2021 (hereinafter referred as 'impugned order') passed, by the

Assistant Commissioner, CGST, Division - VIII, Ahmedabad .South
(hereinafter referred as 'adjudicating authority') in the case of Shri

Sachin Agarwal, 25, Mukti Mangal Tenament, Opp. Jain Derasar,
J

Thaltej, Ahmedabad - 380054 (hereinafter referred as 'Respondent').

Appeal No. & Date Review Order No. & Date OIO No. &,Date •
. '

GAPPL/ADC/GSTD/119/2022- 46/2021-22 Dated 30.12.2021 CGST/WS08/Ref-01/ST/KSZ
APPEAL Dated 10.01.2022 /21-22 Dated 24.09.2021

'

2(i). Brief facts of the case are that the 'Respondent' and his wife

Smt. Ruchika Agarwal had jointly purchased a residential property at
Orchid Heaven, Unit Number E/2/31, Shaila, Ahmedabad from the
service provider namely M/s. Goyal Safal Developers and for the said

residential unit they have made total payment of Rs.61,43,575/- to M/s.
Goyal Safa! Developers towards the provision of services of construction
of residential complex and additional amount of Rs.67,179/- towards
Service Tax and Rs.5,63,655/- towards GST which was borne by'them.

Thereafter, they had cancelled the contract for services of construction
of residential complex with the service provider. The Respondent and
service provider have agreed that due to non-provision of service, the
service provider shall refund the consideration paid towards service to
be provided. However, the amount of Service Tax of RS.67,179/- and
GST of RS.5,58,084/- recovered and deposited with the Government is
not repaid back to the Respondent. Accordingly, the Respondent has
filed a refund claim of Rs.6,25,263/- (Rs.67,179/- of Service Tax and
Rs.5,58,084 of GST) on 19.04.2021.

theverificationOn2(ii) i

Commissioner found that the Service Tax and
Rs.625263/- was borne by the claimant i.e.'Shri Sachin

+ ·«
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refund of said amount has not been claimed by M/s. Goyal Safal
'Developerp, Accordingly, the refund claim was sanctioned to Shri Sachin

Agarwal.
The subject OIO No. CGST/WS0S/Ref-01/ST/KSZ/21-22

dated 24.,09.2021 was examined by the competent authority under

review prc>ceedings. It was observed that refund filed by buyer is not
·1··•

maintainable in terms of Section 31(3)(e) of the CGST Act, 2017 and: ,;

Board's Circular No. 137/07/2020-GST dated 13.04.2020 and only the
registered person i.e. builder in this case can file refund claim under

Section 54(1) of the CGST Act, 2017 by following the procedures, as

prescribed under Rule 89(1) of the CGST Rules, 2017 or can adjust the
tax amount paid. as per Rule 56(3) of the CGST Rules, 2017.

f\~Cf?r9i11glY:,;Jhe order passed by the adjudicating authority in respect of
refµp1d;1~qi,9.upt of Rs.5,58,084/- (GST) sanctioned to buyer is not legal,

P.f:PPi~\~l?.nd bad in law on the following grounds. :
- The claimant had filed manual refund claim of amount of GST. I I ,,

! ;, ,i 3.1 aJop:r;f},Yith amount of Service Tax on account of cancellation of booking

. , [,i·iP/iP.H?!?{frty. Refund ofService Tax amount and refund of GST amount
, -.4ggered under different act and rules and claimant had filed

,n,,·jg9m7an refund application without following proper procedure laid

r: ':. ;_;!:.1.fi·9~n
1
.wider CGSTAct, 2017. In respect of amount of GSTRefund, the

. . applfoc;i,tion for refund required to be done electronically as stipulated: n AI
under CGSTAct/Rules.

Be rib: ' tut
- }!'or filjng refund application electronically, the applicant has to be

. ~ : :1n' I II if
registered under Rule 8 of the CGSTRules, 2017 read with Section 25

or,i-} '
I ;, _,, ,l I' ' :

of the CGST Act, 2017. Accordingly, an unregistered person can not
ttl.i

apply for refund. In view of above, person not registered under GST,
i

cannotfi.le refund application manually.
it, ,'
Sectioh 31(3)(e) of the CGSTAct, 2017 which read asfollows:
·a,!• 'ci'i (e} where, on receipt of advance payment with respect to any
cf ' i i ' •supply of goods or services or both _the registered person issues

8""ld receipt voucher, but subsequently no supply is made and no
:' ;, '. :tax invoice is issued in pursuance thereof, the said registered
"..+· person may issue to the person who had made the payment, a
f\ ' refund voucher against such payment.
I 1 , I ,. { :.. ;;, i

. Further, attention drawn to Board's Circular No. 137/07/202D-GST

tcs».«sos.so«sac.ss %%<±Sks. t.$ v» 92
ET.' 'a< > 2· · ·o. ~;'In case GST is paid by the supplier on advanc- ~

.. ::1 l .; ,

' dn event which got cancelled subsequently an
, +

rc•.ct
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'·' . '
I '

Tnvoce has been issued in terms of section 31 (2) of the
''CGSTAct, he is required to issue a "refund voucher" in terms of

, ·' l.' J fsection 31 (3) (e) of the CGSTAct read with rule 51 of the CGST
. / , : I I

Rules. The taxpayer can apply for refund of GST paid on
i +, ,

!, ',Safal Develpers should have issued a refund voucher of payments

made by the buyer and subsequently adjust the GST amount against
i 1 ,

their outward liabilities. And in case, where the builder could not
' ' !adjust the GST amount which was returned to the buyer, he could

· ·. ,have filed for refund of tax in form RFD-01 under the category 'refund
. . , • •I , . . .

of excess payment of tax', as he is a registered taxpayer. However,
. :· ' ·' ,,the buyer had filed for refund claim and the adjudicating authority

had incorrectly sanctioned the refund claim without application of. . . . . ., ' . .
mind and without going through the relevant provisions of the Act as
discussed above.

such advances by filing FORM GST RFD-0lunder the category
"Refund of excess payment of tax'."

- In view of above section 31(3)(e) of the CGSTAct and Board's·Circular
{ ! I· I

No. 137/07/2020-GST dated 13.04.2020, the builder i.e. M/s. Goyal

t!
- Further, as per Rule 56(3) of the CGST Rules, 2017, every registered

l , ' '

person shall keep and maintain d separate account of advances
. I,: ,

received, paid and adjustments made thereto. Accordingly, the
,',:'-

registered person i.e. builder Mls. Safal Goyal Developer in this case
could have adjusted the credit of tax on account of cancellation of
booking of residential flat instead of keeping deposited the tax
amount in govt. account. However, the buyer of the ~eside 1~tial flat
had filed a refund claim of GST manually violating Rule' 89(1) of the
CGST Rules, 2017 and Adjudicating Authority 'has erred in
sanctioning GSTRefund which is not maintainable.

- Thus, in view of above, OIO No. CGST/WS08/Ref-01/ST/KSZ/21-22

dated 24.09.2021 became non est and is not legal and proper.

In view of above grounds the appellant has requested to set aside the
impugned order wherein the adjudicating authority has sanctioned the
refund amount of Rs.5,58,084/- under Section 54 of the CGST Act,
2017 and to pass any order(s) as deemed fit in the interest of justice

I "I ': .
±
2r·$...

Personal Hearing :

3. Personal Hearing in the matter was sched
24.08.2022 & 06.09.2022 however, no-one appeared
Hearing on scheduled dates. Thereafter, personal he'~ .\·
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virtual mode for third time was scheduled on 19.09.2022. Shri Rahul

Patel, CA was appeared on behalf of the 'Respondent' as authorized

representative and submitted the written submission dated 19.09.2022.
Further, during PH he has asked for 05 working days for additional
submission, which was duly granted .

The Respondent through submission dated 19.09.2022
submitted the copies of extracts_ of following Rules and Sections -

- Rule 97A of the CGST Rules, 2017 in connection with manual filing

and processing.

- Section 54 of the CGST Act, 2017 and Rule 90 of the CGST Rules,
2017 as well as Constitution of India - Article 265.

- Submitted the copies of following case laws :

h ,ogM/s. Anaya Pharma Limited Versus Union of India - 2022

, 45) TMI 860 - Gujarat High Court

gs.a o.Platinum Holdings Private Limited Versus Additional
ii:e .p,Commissioner, of GST & Central Excise (Appeals-II),

:1_j1;:i,:·;iJL:;:5, . i,:Assistant Commissioner of GST & Central Excise - 2021
(10) TMI 630 - Madras High Court

: .,/,,1;;::t:.: o .jfyl/s. Comsol Energy Private Limited Versus State of Gujarat
0±.g2021 (6) TMI 827 - Gujarat High Court

:l• ." p,:1Harijat Construction Versus Commissioner of Central Excise,
• . J •

~:;f:Ci 0i;'-Jashik - 2018 (9) G.S.T.L. 8 (Born.)
' '

:u_;,p,' 8E· Infotech Versus CESTAT, Chennai - 2018 (18) G.S.T.L.

±..410 (Mad.)
Thereafter, the Respondent has. submitted the Cross Submission on
27.09.2022.The Respondent has submitted that -

- Limited issued raised by the Revenue that whether the Adjudicating
Authority was justified in allowing claim fled by Respondent
manually and without furnishing refund claim electronically.

- It is cqntentions of Revenue that Respondent is unregistered under
i

the provisions of CGST Act, 2017 and thus cannot lodge the refund
'claim electronically which is thus not in accordance with the

provisions of Rule 89(1) of the CGST Rules, 2017 and thus not
admissible.

+I'
- Moreover, Revenue has contended in present appeal tha

3·
··, S.afaliI;Jevelopers ought to have issued an advance vo
... ·,

; voucher in terms of Section 31 of the CGST Act, 201
+wees s'. t

Respondent was not entitled to refund claim
.' }itf , ,/(i, I • •• : • .

,.
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- The incidence of Tax sought to be refunded was fully borne by the
Respondent and not the Builder.

- Referred case of M/s. Platinum Holdings Private Limited as well as

case of Comsol Energy and Mls. Ayana Phanha 'Limited as
mentioned in their submission dated 19.09.2022.

. • l ,- Referred Section 54 of the CGSTAct, 2017 and Rule 97A of the CGST
Rules, 2017. /.

In light of above submissions the Respondent has requested to reject
the appeal filed by department and upheld the Order-in-Original.

1
Discussion and Findings :

4(i). I have carefully gone through the facts of the case, grounds
of appeal, submissions made by the Respondent and documents
available on record. I find that the present appeal was filed to set' aside

the impugned order on the ground that the adjudicating 'authority 'has
sanctioned the refund to the Respondent, however said'l'.refLmd claim
filed by buyer is not maintainable in terms of Section 31(3)(e) of the

CGST Act, 2017 and Board's Circular No. 137/07/2020-GST :dated
13.04.2020. I find that in the present matter the Respondent had
purchased a residential property from M/s. Goyal Safal Developers
which was subsequently cancelled by the Respondent. H"6wever, M/s .

. ,. 'Goyal Safa! Developers has not repaid back the GST amount of

Rs.5,58,084/- to the Respondent on cancellation of purchase' of
residential property. The said GST amount of Rs.558084/-was paid by

Ithe Respondent in connection with purchase of said residential property.
Accordingly, the Respondent had claimed the refund of sai\:i GST, which
was sanctioned by the adjudicating authority vide impugned order.
Accordingly, the department has filed the present appeal on the

grounds that the refund claim is not maintainable in terms of Section
31(3)(e) of the CGST Act, 2017 and Board's Circular No. 137/07/2020
GST dated 13.04.2020.

4(ii). The Respondent in support of their defense in the
present appeal cited the case laws as mentioned at para 3 above. On
carefully going through the said case laws I find that in none of the case

laws refund claim is rejected in terms of Section 31(3)(e .,:,.,..,,GST
<Act, ··2017 and Board's Circular No. 137/07/20,, '. ;

- :13.CM.202O. Further, I find that in none of the case law%..
"\_~ . :· "•· ~ ..... _,, ~'

, e'-, , :!!- ,~"
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. -~ ::: '
. ;J;

rejected ori'\jthe ground of claimant being unregistered. Therefore, I am
°

of the view that facts and circumstances of said case laws are
: . ~ .
,j·completely:::pifferent from the facts and circumstances of present case.

B .
Hence, rati'.b of said judgments of Hon'ble Courts does not apply in

i
present case.

<ii\;,
4(iii). :IJlf Since, the Appellant is contending that the refund

+4'3claim is nbifmaintainable in terms of Section 31(3)(e) of the CGST Act,
':

2017 and Board's Circular No. 137/07/2020-GST dated 13.04.2020, the
!

same is reproduced as under :
;

*Section 31. Tax invoice.- ·
d

(3) Notwithstanding anything contained in sub-sections (1) and (2)-., .·,
.(p,{ c:i ;~~rJ,if;~fied person may,. within one month from the date of issuance
of cert.iji9ate, of registration and in such manner as may be prescribed,
: l:: VJ?fl
issue, g _revised invoice against the invoice already issued during the
.'. I i)iC\.l~)iY -p, .
I?eH9~ b~9i.i~ning with the .. effective date of registration till the date of
, . , .,. .. r (Lid :
issuance of'certijicate of registration to him;
resent «ca3

(b) a registered person may not issue a tax invoice if the value of the

goocJ,s or services or both supplied is less than two hundred rupees
«{'44i. isubject to such conditions and in such manner as may be prescribed;
. ·t ·: net; '(c) a registered person supplying exempted goods or services or both or
:1, _:;' :I• d Be.paying tax under the provisions of section 10 shall issue, instead of a

:tdx1 \nJ~igJ:r:a bill of supply containing such particulars and in such
. . .· . r... ·J ,.,•.

#he'shay be prescribed:
1P~o~¼~~~1t~ht the registered person may not issue a bill of supply if the
!1ib.liJ'1ajifi~},oods or services or both supplied is less than two hundred
•or' 'i@strupees' . su:E5ject to such conditions and in such manner as may be
. 'riser@}"
;·,, I •, ,!) f j,'i(/1)' '·(d) a registered person shall, on receipt of advance payment with respect

'.air ¢ fto ariy supply of goods or services or both, issue a receipt voucher or any
1~th~r' ·a,&g[jthent, containing such particulars as may be prescribed,

+..';; ' r'elJidenctng' 'receipt of such payment;
: ? i ; i '; , , .(e) where,"on receipt of advance p.ayment with respect to any

i ' ' J i..::1-·,:, ·-- . .supply1 ofgoods or services or both the registered person issues a
1rJc-~ip·t·#iiicher, but subsequently no supply is made ~,
!invdi~e1i'tG-•issued in pursuance thereof, the said regis,~°a~CEIITR

4

t I'"~

. . 3..' 0

r;,.:, ''ii ;_er o:s m · :;:may iss:ae to the person who had made the paym - a
°·3tie«! th.· ?4
voucher against such payment; "
1 '•~';;1.e o( th.e ...
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The relevant para of Board's Circular No. 137/07/2020-GST ·. dated
13.04.2020 
s.
No.

Issue Clarification

In case GST is paid by the supplier on
advances received for a future event which
got cancelled subsequently and for which
invoice is issued before supply' 'qt, service, the
supplier is required to issue d, "credit note" in
terms ofsection 34 of the CGST Act. Fe shall
declare the details of such credit notes in
the return for the month during which such
credit note has been issued. The tax
liability shall be adjusted in the return
subject to conditions of section 34 of the
CGST Act. There is no need to file a separate
refund claim. However, in cases where there is
no output liability against which a credit note
can be adjusted, registered' 1 persons may
proceed to file a claim under "Excess payment
oftax, ifany" through FORM GST RFD-01.
In case GST is paid by the supplier 'on
advances received for an event which got
cancelled subsequently and' for which no
invoice has been issued in terms of section
31 (2) of the CGSTAct, he is required to issue
a "refund voucher" in terms ofsectior31 (3) (e)
of the CGST Act read with rule,51 of theCGST
Rules. The taxpayer can apply for refund of
GST paid on such advances byfling FORM
GST RFD-OIunder the category "Refund of
excess payment oftax" i' l .

,., '

Ari advance is received by
a supplier for a Service
contract which
subsequently got cancelled.
The supplier has issued the
invoice before supply of
service and paid the GST
thereon. Whether he can
claim refund of tax paid or
is he required to adjust
his tax liability in his
returns?

An advance is received by
a supplier for a Service
contract which _qot
cancelled subsequently.
The supplier has issued
receipt voucher and paid
the GST on such advance
received. Whether he can
claim refund of tax paid
on advance or he is
required to adjust his tax
liability_ zn his returns?

1.

2.

•
?'.,

+

In view of above, I find that in the matter of advance received by the
' .supplier for a Service contract which got cancelled subsequently, it is no

where mentioned in the above provisions that buyer ca1n: file·· refund
claim. It is mentioned that registered persons may proceed to file a
claim under "Excess payment of tax, if any" through FORMGST RFD-01.
Further, as per the prescribed procedure as mentioned above in terms
of section 31(3)(e) or the CGST Act and Board's Circular No.
137/07/2020-GST dated 13.04.2020, the builder i.e. M/s. Goyal Safal
Develpers should have issued a refund voucher of payments made by
the buyer and subsequently adjust the GST amount against their
outward liabilities. Further, if the builder could not adjust the GST
amount which was returned to the buyer, he could have filed for refund
of tax in form RFD-01 under the category 'refund of excesspayment of
tax', as he is a registered taxpayer. However, in the present matter the
buyer had filed the refund claim and the adjudicating euthg ity has

.' -.
sanctionedthe same vide impugned order. Therefore,

. ·? · ,

'that the: refund is sanctioned to the Respondent wit
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0

prescribed p1ttocedure as laid down by the CBIC vide aforesaid Circular
dated 13.04tfao20. Further, I find that the adjudicating authority has. . ,·

not followeip/the. provisions of Section 31(3)(e) of the CGST Act, 2017
'while sanctioning the refund claim in present matter.
··. -~= .

Appellant

Respondent

,
Addition Commissioner (Appeals)

Date:go.11. 2022

i'

5. In view of above discussions, I find that the impugned order

is not legal' and proper and therefore, require to be set aside.
Accordingly,• the appeal filed by the 'Department' is allowed and set
aside the 'impugned order'.

6. 4taaf rt f Rt +I& sf # Rqzrt 3qt# all a fur srar et
The Appeal filed by 'Department' stand di

terms.

··+n. .0ill.irr;

"A e . 11\ ,z,1--
(Di i ~ ada::, :l!

Superintendent (Appeals)
Central'Tax, 'Ahmedabad
By R.,PA.D}.

To, · f '1 ;: ·rt 1 .

The Ass,istant/ Deputy Commissioner,
CGST diVisio'n··: - VIIII I

Ahmedabad South.

Shri Sachin Agarwal,
25, Mukti Mangal Tenament,
Opp. Jain Derasar, Thaltej,
Ahmedabad - 380054

Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.
3. \i tll]~~ :.Commissioner, CGST & C. Ex., Ahmedabad-South.
4. The Deputy/Assistant Commissioner, CGST, Division-VIII, Ahmedabad

I ! I 1 South:
· 5.l ., :Ttle.,Acitjitional Commissioner, Central Tax (System), Ahmedabad South.
~u,qrd, '1iJe. ·

· i 7,. : JP.,,Jt:,,~ile

Hi,: •Gt: i ,
'' '.,i, r'..:i:i:ii I

·:a ·clal a 1 ·:::.,•..

a..' ht- itj
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